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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS
CENTRAL DIVISION

U Inre: - Chapter 7 . -
L - Case No. 14 40478—MSH

JOHN E. HOOVER, TIT

Debtor

o

ORDER ON MOTION OF DEUTSCHE BANK NATIONAL TRUST COMPANY FOR
RELEIF FROM STAY

The debtor has objected to the rnotlon for relief from stay of Deutsche Bank Natlonal
' .': _ Trust Company ﬁled by SeIect Portfoho Servrclng, Tnic., the loan servicer, [#274] (the “Motron”)
on the grounds that Deutsche Bank lacks standing to bring or cause Select Portfolio to bring the
- _rnotion beCause Deutsche Bank does not hold the debtor’s note as it did not obtain approtfal frorn
‘the bankruptcy court overseemg the orlgrnal noteholder s bankruptcy for 1ts a551gnment to I
:'-_Deutsche Bank Addlttonally, the debtor argues that Select Portfoho breached its Tnal Per1od
Plan (TPP) letter agreernent Whtch constltutes a contract pursuant to Whlch Select Portfoho |
agreed to the terms of a permanent loan modification under the Home Affordable Mortgage
N Program (HAMP) Deutsche Bank and Select Portfoho dtsagree argulng that the note was
: a551gned to Deutsche Bank pI‘lOI' to the or1g1nal lender s bankruptcy, that in any event Deutsche. :
- Bank holds a valld assrgnment of the mortgage frorn Mortgage Electrome Regrstratlon Systern
Inc. (MERS) and that the TPP letter was not a contract by Wthh the debtor s mortgage was
modified. |
- In resolvmg this dlspute I am gulded by our Circuit Court’s prtor edicts. A motion for
relief from stay is a summary proceedmg in whlch the movant need show rnereiy a "colorable
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claim to the property. Grefla v. Salem Five Cent Savings, 42F3d 26, 32—34 (1st Cir. 1994).
Furthermore "a hearing on a rnotion for relief from stay is not the proper time or place for the
' determmatron of many substantlve rlghts " In re Calorze Express Co 288 F. 3d 22 35 (1st ClI‘
- 2002) ERAR . . e

" With those directiyee in.'m.ind; I must overrule t:he debtor’s .obj'ecti_on. The assignmeht of

the mortgage from MERS to Deutsche Bank is sufficient to establish the latter’s standing to seek

stay relief. In re Danastrong, 499 B. R 8 (Bankr. D. Mass 2013). While the TPP letter may very
~well constltute a binding commltment by Select Portfolto or Deutsche Bank to offer the debtor a
loart modrﬁcatron sub]ect to hlS complylng w1th the condltlons outlmed in the 1etter 1t is .not, in
and of 1tself a loan modtﬁcatron agreement The debtor may have a clatm agamst Seleet |

Portfolio or Deutsche Bank for breach of contract in failing to provide him with a permanent

i 1 loan modrﬁcatton a clarm whrch Deutsche Bank dlsputes but the ex1stence of such a clatm or 3
L | dtspute is not grounds to deny a motton for rehef from stay See Bosque V. Wells Fargo Bank

.. N A 762 F Supp 2d 342, 352 (D Mass 201 1. Movant has estabhshed a r1ght to stay rehef

| pursuant to Bankruptcy Code §362.
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Based on the foregomg, itis hereby ORDERED that Deutsche Bank Natronal Trust
"Company, as Indenture Trustee on behalf of the hoiders of the Accredrted Mortgage Loan Trust o
" 2006-2 Asset Backed Notes 1ncludmg its SuCCessors and asmgns is granted relief frorn the |
automatic stay provisions of 11 U.S.C. § 362 for the purpose of exercising its rights under its
'agreements with the debtor including foreclosing its mortgage, or accepting a deed in lieu of
-' g | forcclosure on the property located at 127 Merrtarn Avenue Leommster MA more partlcnlarly

. descrlbed in the Motron and 1f necessary brmgmg gviction proceedmgs agamst the debtor(s), all _ :

~in accordance w1th apphcable state and federal law.

© Dated: June 11,2015 . - By the Court,

.'_'Me'lvin SHoffman ¥
U.S. Bankruptcy Judge -



		Superintendent of Documents
	2017-07-18T10:58:42-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




